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use or reflect the true name or any
other name, pseudonym, codeword,
symbol number, cryptonym, or alias
used to identify that person.

(f) Unless the Review Board in its
sole discretion directs otherwise,
records that are identified by the Re-
view Board with respect to a particular
operation or program shall include all
records, pertaining to that program by
any other name, pseudonym, codeword,
symbol, number, or cryptonym.

§ 1400.8 Implementing the JFK Act—
Notice of Assassination Record Des-
ignation.

(a) A Notice of Assassination Record
Designation (NARD) shall be the mech-
anism for the Review Board to an-
nounce publicly its determination that
a record or group of records meets the
definition of assassination records.

(b) Notice of all NARDs will be pub-
lished in the FEDERAL REGISTER within
30 days of the decision to designate
such records as assassination records.

(c) In determining to designate such
records as assassination records, the
Review Board must determine that the
record or group of record will more
likely than not enhance, enrich, and
broaden the historical record of the as-
sassination.

PART 1405—RULES IMPLEMENTING
THE GOVERNMENT IN THE SUN-
SHINE ACT
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§ 1405.1 Applicability.
(a) This part implements the provi-

sions of the Government in the Sun-
shine Act (5 U.S.C. 552b). These proce-
dures apply to meetings of the Review
Board. The Review Board may waive
the provisions set forth in this Part to
the extent authorized by law.

(b) Requests for all documents other
than the transcripts, recordings, and
minutes described in 1405.8 shall be
governed by Review Board regulations
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552).

§ 1405.2 Definitions.
As used in this part:
Chairperson means the Member elect-

ed by the Board to serve in said posi-
tion pursuant to 44 U.S.C. 2107.7(f).

General Counsel means the Review
Board’s principal legal officer, or an at-
torney serving as Acting General Coun-
sel.

Government office means any office of
the Federal Government that has pos-
session or control of assassination
records as set forth in 44 U.S.C.
2107.3(5).

Meeting means the deliberations of
three or more Members where such de-
liberations determine or result in the
joint conduct or disposition of official
Review Board business. A meeting does
not include:

(1) Notation voting or similar consid-
eration of business, whether by circula-
tion of material to the Members indi-
vidually in writing or by a polling of
the Members individually by tele-
phone.

(2) Action by three or more Members
to:

(i) Open or to close a meeting or to
release or to withhold information pur-
suant to § 1405.5;

(ii) Set an agenda for a proposed
meeting;

(iii) Call a meeting on less than seven
days’ notice as permitted by § 1405.6(b);
or

(iv) Change the subject matter or the
determinations to open or to close a
publicly announced meeting under
§ 1405.7(b).

(3) A session attended by three or
more Members for which the purpose is
to receive briefings from the Review
Board’s staff or expert consultants,



672

36 CFR Ch. XIV (7–1–97 Edition)§ 1405.3

provided that members of the Review
Board do not engage in deliberations at
such sessions that determine or result
in the joint conduct or disposition of
official Review Board business on such
matters. The General Counsel will in-
form the Review Board if developing
discussions at a briefing or gathering
should be deferred until a notice of an
open meeting can be published in the
FEDERAL REGISTER.

(4) A session attended by three or
more Members for which the purpose is
to receive informational briefings from
representatives of government offices
discussing classified or otherwise re-
stricted information in accordance
with the provisions of the JFK Act,
provided that Members of the Review
Board do not engage in deliberations at
such sessions that determine or result
in the joint conduct or disposition of
official Review Board business on such
matters.

(5) A gathering of three or more
Members for the purpose of holding in-
formal preliminary discussions or ex-
changes of views, but that does not ef-
fectively predetermine official Review
Board action.

Member means a current member of
the Review Board as provided by law.

Presiding Officer means the Chair-
person or any other Member authorized
by the Review Board to preside at a
meeting.

Review Board means the Assassina-
tion Records Review Board created
pursuant to 44 U.S.C. 2107.7.

§ 1405.3 Open meetings requirement.
Any meetings of the Review Board,

as defined in § 1504.2, shall be conducted
in accordance with this part. Except as
provided in § 1405.4, the Review Board’s
meetings, or portions thereof, shall be
open to public observation.

§ 1405.4 Grounds on which meetings
may be closed or information may
be withheld.

A meeting may be closed when the
Review Board properly determines that
an open meeting would disclose infor-
mation that may be withheld under the
criteria enumerated below. Similarly,
information that otherwise would be
required to be disclosed under §§ 1405.5,
1405.6, and 1405.7 may also be withheld

under these criteria. All records of
closed meetings shall, however, be dis-
closed at a future date consistent with
the terms and requirements of the JFK
Act. Except in a case where the Review
Board finds that the public interest re-
quires otherwise, the criteria for clos-
ing meetings are whether information
disclosed at such meetings is likely to:

(a) Disclose matters that are:
(1) Specifically authorized under cri-

teria established by the Executive
Order to be kept secret in the interests
of national defense or foreign policy;
and

(2) In fact properly classified pursu-
ant to such Executive order;

(b) Relate solely to the internal per-
sonnel rules and practices of the Re-
view Board;

(c) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552), provided that
such statute:

(1) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issue; or

(2) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(d) Discloses trade secrets and com-
mercial or financial information ob-
tained from a person and is privileged
or confidential;

(e) Involves accusing any person of a
crime, or formally censuring any per-
son;

(f) Discloses information of a per-
sonal nature where disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;

(g) Discloses investigatory records
compiled for law enforcement purposes,
or information which, if written, would
be contained in such records, but only
to the extent that the production of
such records or information would:

(1) Interfere with enforcement pro-
ceedings;

(2) Deprive a person of a right to a
fair trial or an impartial adjudication;

(3) Constitute an unwarranted inva-
sion to personal privacy;

(4) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
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conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source;

(5) Disclose investigative techniques
and procedures; or

(6) Endanger the life or physical safe-
ty of law enforcement personnel;

(h) Specifically concern the Review
Board’s issuance of a subpoena, or the
Review Board’s participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration, or the initiation,
conduct, or disposition by the Review
Board of a particular case of formal
agency adjudication pursuant to the
procedures in 5 U.S.C. 554 or otherwise
involving a determination on the
record after opportunity for a hearing;
or

(i) Disclose other information for
which the Sunshine Act provides an ex-
emption to the open meeting require-
ments of the Act.

§ 1405.5 Procedures for closing meet-
ings, or withholding information,
and requests by affected persons to
close a meeting.

(a) A majority of all Members may
vote to close a meeting or withhold in-
formation pertaining to that meeting.
A separate vote shall be taken with re-
spect to each action under § 1405.4. A
majority of the Review Board may act
by taking a single vote with respect to
a series of meetings, a portion or por-
tions of which are proposed to be closed
to the public, or with respect to any in-
formation concerning such series of
meetings, so long as each meeting in
such series involves the same particu-
lar matters and is scheduled to be held
no more than thirty days after the ini-
tial meeting in such series. Each Mem-
ber’s vote under the paragraph shall be
recorded and no proxies shall be per-
mitted.

(b) Any person whose interests may
be directly affected if a portion of a
meeting is open may request the Re-
view Board to close that portion of the
meeting on the grounds referred to in
§ 1405.4 (e), (f), or (g). Requests, with
reasons in support thereof, should be
submitted to the Office of the General
Counsel, Assassination Records Review
Board, 600 E Street, NW., 2nd Floor,

Washington, DC 20530. On the motion of
any Member, the Review Board shall
determine by recorded vote whether to
grant the request.

(c) Within one working day of any
vote taken pursuant to this section,
the Review Board shall make publicly
available a written copy of such vote
reflecting the vote of each Member on
the question. If a portion of a meeting
is to be closed to the public, the Re-
view Board shall make available a full
written explanation of its action clos-
ing the meeting (or portion thereof)
and a list of all persons expected to at-
tend the meeting and their affiliation.

(d) For each closed meeting, the Gen-
eral Counsel shall publicly certify that,
in his or her opinion, the meeting may
be closed to the public and shall state
each relevant exemptive provision. A
copy of such certification shall be
available for public inspection.

(e) For each closed meeting, the Pre-
siding Officer shall issue a statement
setting forth the time, place, and per-
sons present. A copy of such statement
shall be available for public inspection.

(f) For each closed meeting, with the
exception of a meeting closed pursuant
to § 1405.4(h), the Review Board shall
maintain a complete transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting.
For meetings or portions thereof that
are closed pursuant to 1405.4(h), the Re-
view Board may maintain a set of min-
utes in lieu of such transcript or re-
cording. Such minutes shall fully and
clearly describe all matters discussed
and shall provide a full and accurate
summary of any actions taken, and the
reasons therefor, including a descrip-
tion of each of the views expressed on
any item and the record of any roll call
vote. The records of closed meetings, in
addition to all other records of the Re-
view Board, shall be included as perma-
nent records in the JFK Collection at
the National Archives as provided by
the JFK Act.

§ 1405.6 Procedures for public an-
nouncements of meetings.

(a) For each meeting, the Review
Board shall make public announce-
ment, at least one week before the
meeting, of the:

(1) Time of the meeting;
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(2) Place of the meeting;
(3) Subject matter of the meeting;
(4) Whether the meeting is to be open

or closed; and
(5) The name and business telephone

number of the official designated by
the Review Board to respond to re-
quests for information about the meet-
ing.

(b) The one week advance notice re-
quired by paragraph (a) of this section
may be reduced only if:

(1) A majority of all Members deter-
mines by recorded vote that Review
Board business requires that such
meeting be scheduled in less than seven
days; and

(2) The public announcement re-
quired by paragraph (a) of this section
is made at the earliest practicable
time.

§ 1405.7 Changes affecting a meeting
following the public announcement
of a meeting.

(a) After there has been a public an-
nouncement of a meeting, the time or
place of such meeting may be changed
only if the Review Board publicly an-
nounces such change at the earliest
practicable time. Members need not ap-
prove such change by recorded vote.

(b) After there has been a public an-
nouncement of a meeting, the subject
matter of such meeting, or the deter-
mination of the Review Board to open
or to close a meeting or a portion
thereof to the public, may be changed
only when:

(1) A majority of all Members deter-
mines, by recorded vote, the Review
Board business so requires and that no
earlier announcement of the change
was possible; and

(2) The Review Board publicly an-
nounces such change and the vote of
each Member thereof at the earliest
practicable time.

§ 1405.8 Availability and retention of
transcripts, recordings, and min-
utes, and applicable fees.

In accordance with the provisions of
the JFK Act, the Review Board shall
retain the transcript, electronic re-
cording, or minutes of the discussion of
any item on the agenda or of any testi-
mony received at a closed meeting for
inclusion as a permanent record in the
JFK Collection at the National Ar-

chives once the work of the Review
Board is completed. The public shall
have access to such records consistent
with the provisions of the JFK Act
which, according to the understanding
of the Review Board, supersedes the
Sunshine Act and FOIA. Copies of any
nonexempt transcript or minutes, or
transaction of such recordings disclos-
ing the identity of each speaker, shall
be furnished to any person at the ac-
tual cost of transcript or duplication
unless otherwise provided by the terms
of the JFK Act. If at some later time
the Review Board determines that
there is no further justification for
withholding a portion of a transcript,
electronic recording, or minutes or
other item of information for the pub-
lic which had been previously withheld,
such portion or information shall be
made publicly available.

§ 1405.9 Severability.

If any provision of this part of the
application of such provision to any
person or circumstance, is held invalid,
the reminder of this part of the appli-
cation of such provision to persons or
circumstances other than those as to
which it is held invalid, shall not be af-
fected thereby.

PART 1410—RULES IMPLEMENTING
THE FREEDOM OF INFORMATION
ACT

Sec.
1410.5 Scope.
1410.10 Definitions.
1410.15 Requests for Review Board records

available through the Public Reading
Room.

1410.20 Review Board records exempt from
public disclosure.

1410.25 Requests for Review Board records
not available through the Public Reading
Room (FOIA requests).

1410.30 Requests for waiver or reduction of
fees.

1410.35 Fees for Review Board record re-
quests.

1410.40 Processing of FOIA requests.
1410.45 Procedure for appeal of denial of re-

quests for Review Board records and de-
nial of requests for fee waiver or reduc-
tion.

1410.50 Requests for classified agency
records.

AUTHORITY: 5 U.S.C. 552; 44 U.S.C. 2107.
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